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NEGLIGENCE AND THE EMPLOYERS' LIABILITY ACT. 



Paper Read by C. Vernon Ford, Retiring President op the 
Bar Association of the Sixteenth Judicial Circuit of 
Virginia. 



The doctrine of negligence, contributory and otherwise, as 
a matter of general interest to the profession at large, and of 
particular interest to a considerable portion of the same, appears 
to present an eligible opportunity for brief comment. The tone 
of this paper is not along the line of an effort to elaborate spe- 
cial features of this principle, nor to attempt a demonstration 
in favor of any particular rule of law in relation to the same. 
It is in general a consideration of the injustice and harshness 
of the rule itself as now administered, particularly that of con- 
tributory negligence, with the thought expressed, that some day 
its modification might become the subject of discussion in this 
state, and be brought about, to the extent that the recent act of 
Congress altering the established doctrine, proves worthy of 
emulation. Because of the far-reaching effects of its applica- 
tion, its constant appearance as a sort of legal sergeant-at-arms 
to cast unfortunate plaintiffs out of court, of the often, in the 
mind of the layman at least, apparently inequitable results 
brought about by it, and of the frequent and ever increasing 
cases of personal injury offering opportunities for its exploit, 
it seems that the subject should take rank as one of importance 
to the legal fraternity and others. 

It is worthy of accentuation, that at a time when the Presi- 
dent of the United States, the law makers of the federal gov- 
ernment and the various states, and organized capital and labor, 
have- this whole general subject up for consideration, there 
should be so little, if any, expressed thought on the part of our 
legislature and those of the profession in this state, who lend 
their knowledge to the open discussion of questions of like in- 
terest. It would be trite and unprofitable to do more than re- 
fer to the enormous losses suffered each year by human beings 
through the negligence of those engaged, either as individuals 
or corporations, in legitimate enterprises in the business world. 
Some time ago a statement was published that the railroads 
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alone, during the year 1910 had paid out nearly one hundred 
million dollars to settle claims accruing because of negligence, 
and that damages many times this amount, which could not be 
accurately calculated, had been denied to persons injured be- 
cause of contributory negligence. There is no way to figure 
the number thus injured, the families who have suffered by rea- 
son of the same, and the money loss occasioned by the negli- 
gence of individuals and corporations who have escaped liabil- 
ity because the unfortunate victims may have yielded to the 
human weakness of carelessness or forgetfulness and as a re- 
sult of which have been compelled to bear the entire financial 
loss. The various cases, some of which are relatively small, 
aggregate a total that is tremendous. 

The toll that is saved through the plea of contributory neg- 
ligence is so great that in many cases, because of the loss, it 
necessitates the aid of the state itself, brings about increased 
demands, upon its citizens, and creates a condition in which the 
body politic is itself interested. The whole question of negli- 
gence, in its various phases and ratifications, is so diverse as to 
render it impossible in a paper of this character, to do more 
than attempt a general treatment of the subject. It is confined 
to no particular walk in life, and to no particular person, and 
it, among others, affects trespassees, licensees, invitees, passen- 
gers, servants, each of whom is under the influence of some 
particular legal application. In many, many cases the plaintiff 
fails to recover and has to bear the entire loss, when it is con- 
ceded the defendant's negligence continued up to the moment 
of accident, and it is apparent to the normal understanding, 
that except for defendant's negligence, the plaintiff would 
never have been cast in the annihilating lap of fortituous cir- 
cumstances. In other words, the defendant acts negligently or 
thmightlessly, sets in motion a similar reaction .on the part of 
the plaintiff, who is injured, and yet the defendant escapes all 
liability for his part of the transaction 1 and the plaintiff has to 
stand the entire damage. The rule seems to be particularly se- 
vere and unjust where it is conceded the defendant's negligence 
operated right up to the moment of damage, in conjunction 
with the plaintiff's negligence, a condition known as concurring 
negligence, which the law refuses to apportion. Such a rule 
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may be a convenient one to announce in ushering a plaintiff out 
of Court, but it would seem more consonant with justice if the 
defendant should respond to damages for his share in the re- 
sult, and correspondingly the plaintiff should suffer a dimuni- 
tion for so much of the loss as was occasioned by his negligence. 
In terms this would be the doctrine of mitigation of damages 
and would leave the question of the damage which each had to 
suffer to the decision of the jury in each and every case. In 
the minds of many learned in the law, to follow this doctrine 
would be to bring about normal effects. Defenders of the pres- 
ent system point out that negligence, whether contributory or 
otherwise, is a mixed question of law and fact, and that where 
the facts are doubtful, in respect to which reasonably fair- 
minded men may differ, their determination then becomes a 
question for the jury, and they are tranquil in the belief that 
the doctrine of last clear chance and sudden peril has so en- 
larged its influence as to insure the plaintiff beneficent and al- 
most philanthropic results. But in actual practice, last clear 
chance and sudden peril are conspicuous in the reluctance with 
which they appear, and are so evasive and elusive as to indi- 
cate a real bashfulness at being invoked. The idea that one 
has to suffer the entire loss because he has contributed some- 
what to his own injury is now being combatted by many as 
working a wrong, and protracted thought is being expended 
in the attempt to formulate some rule of more exact justice. 
In fact, in some jurisdictions, the entire theory of negligence, 
both contributory and otherwise, in its relations to railroads 
and other hazardous undertakings, is under debate, the sugges- 
tion being to substitute a fixed liability and compensation for 
certain injuries under certain conditions, irrespective of negli- 
gence. As an indication of the accumulation of thought upon 
this subject, President Taft's message* touches upon the general 
question in the following language: 

"The limitations of the liability of the master to hi. servant 
for personal injuries to such as are occasioned by his fault, 
has been abandoned in most civilized countries and provision 
made whereby the employee injured in the course of his em- 

*This address was delivered in 1912. 
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ployment is compensated for his loss of working ability ir- 
respective of negligence. The principle upon which such 
provision proceeds is that accidental injuries to workmen in 
modern industry, with its vast complexity and inherent dan- 
gers arising from complicated machinery and the use of the 
great forces of steam and electricity, should be regarded as 
risks of the industry and the loss borne in some equitable pro- 
portion by those who for their own profit engage therein. In 
recognition of this the last Congress authorized the appoint- 
ment of a commission to investigate the subject of employ- 
er's liability, and workman's compensation and to report the 
results of their investigation through the President to Con- 
gress. This commission was appointed and has been at work, 
holding hearings, gathering data, and considering the subject 
and it is expected will be able to report by the first of the 
year, m accordance with the provisions of the law. It is 
hoped and expected that the commission will suggest legis- 
lation which will enable us to put in the place of the present 
wasteful and sometimes unjust system of employer's liability 
a plan of compensation which will afford some certain and 
definite relief to all employees who are injured in the course 
of their employment in those industries which are subject 
to the regulating power of Congress." 

The foregoing suggestion is restricted in its recommendations 
to personal injuries to servants in certain hazardous occupations, 
but it is along the line of departing from established conditions. 
A multitude of decisions could be vouched, illustrating inequal- 
ity in the operation of the prevailing law and incongruity in its 
results. Without intending to speak lightly of the court de- 
cisions, a reference to several cases contained in the recent 111 
Virginia Reports, may tend to bring out in a general way, ap- 
parent justification for the unrest on the part of those anxious 
for a change. In passing it may be noted that this report con- 
tains twenty-four cases of personal injury decided. Less than 
the total reported in several recent numbers, but sufficient, when 
considering the great number in which writs were denied, those 
not tried, or if so, below the jurisdictional amount of the Court 
of Appeals to indicate the volume of this class of matter. 

The case of Richmond v. Gentry, page 160 of said report, 
was an action to recover damages for injury sustained by a fall, 
caused by the unsafe condition of the sidewalk in said city. 
The evidence was that Mrs. Gentry, a widow o-f 58 years of age, 
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had lived for many years in the city, in the immediate vicinity 
of the scene of the accident. That between six or seven o'clock 
in the evening, in company with two little girls, she came in 
contact with a stone step located on the sidewalk, which was 
used as a means of access in front of a side entrance to a store. 
The stone rested upon the surface of the sidewalk, and by meas- 
urement was 3 ft. 6 inches long, 1 ft. wide and 6/10 of a foot 
thick ; that there was a lighted gas-lamp 73 feet from one end 
of said stone, and another lighted gas-lamp 76 ft. from the 
same, with no objects intervening to obstruct the light ; that her 
sight was not very good, but she had often passed the point 
and knew of the stone and one of the children testified that she 
also knew of the stone, and had used it going in and out the 
house, that it was thus generally used, and that the stone was 
10 inches out from the house itself. The facts of the case were 
conceded and were without conflict. The trial court in behalf 
of the defendant was asked to instruct that the city was not 
liable. This it declined to do, but left with the jury the deci- 
sion of the questions of negligence, both as to plaintiff and de- 
fendant under the rule that where reasonably fair-minded men 
might differ, the jury should decide and on appeal, the jury 
having decided in favor of the plaintiff, the judgment of the 
court on the verdict against the city for the entire legal dam- 
ages suffered was sustained. 

Contrast this case with the one of Richmond v. Lambert, page 
174 of the same volume which was likewise an action to recover 
damages against the same city for an injury sustained by a fall 
caused by the unsafe condition of the sidewalk in said city, the 
evidence being that in front of a certain building there was a 
stone step 4 1 /- inches high, \0y 2 inches wide, close to said build- 
ing and used as a means of access to it. Over this stone, the 
plaintiff, as did the plaintiff in the Gentry case, stumbled and 
sustained the injuries complained of, and as in the Gentry case 
the facts were conceded. Because of the striking similarity of 
the two cases one might forecast without knowing the results, 
that the court in the Lambert case, which was decided subse- 
quent to the Gentry case, would recognize the same rule of law 
as controlling. But in the Lambert case the Court of Appeals 
reversed in the lower court, which had left the questions of negli- 
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gence and contributory negligence to the jury, as was done in 
the Gentry case, set aside the verdict of the jury for the plain- 
tiff and held that the case was not one in respect to which rea- 
sonable men might draw different conclusions and in referring 
to the Gentry case, the same was attempted to be differentiated 
in the following: language : "By the fact that the stone in that 
case was 10 inches in front of the building before which it was 
placed. And this in spite of the fact that the statement of facts 
in the Lambert case showed a stone of almost similar dimen- 
sions, close up to and not against the building in front of which 
it was placed, the distance from the building, whether four, six 
or ten inches not being stated, and that both were used as a 
means of access. In the Gentry case it was apparent that the 
plaintiff was careless to some extent, and in the Lambert case 
that the defendant city was to all intent and purpose careless 
to practically the same extent as in the Gentry case. Yet in the 
Gentry case the city was compelled to respond to the payment 
of full legal damages without mitigation for the plaintiff's neg- 
ligence, while in the Lambert case the plaintiff was compelled 
to suffer the full legal loss without any response from the city 
for so much of the same as was brought about by its negligence. 
Again the case of C. & O. v. Wills, page, 32 of same report, 
an action to recover for an injury in alighting from a moving 
train it being alleged that the defendant was negligent in per- 
mitting confusion in handling and moving its trains and in fail- 
ing to take reasonable precautions against misleading its passen- 
gers because of which plaintiff was induced to enter the wrong 
train. Upon discovering the mistake he immediately attempted 
to alight from the step of the car while the same was in motion. 
It was conceded that the company was guilty of actionable neg- 
ligence, and to the reasonable understanding it appeared that 
this negligence set in motion a condition on the part of the 
plaintiff, which brought about the accident. The court sus- 
tained the demurrer to the declaration and dismissed the action. 
In doing so at two different places in the opinion it emphasizes 
the fact that the declaration did not aver that any agent of the 
Company directly advised, or encouraged, or eyen had knowl- 
edge of the plaintiff's intention to alight from the train. Con- 
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trast this case and read it in connection with the case of C. & 
O. R. R. v. Paris' administrator, reported on page 41 of the 
same volume of reports. From the statement of which it ap- 
pears there was evidence that plaintiff's decedent entered the 
car of the defendant Company to assist his daughter who was 
going away, and in doing so, he enquired of the brakeman if he 
would have time to carry his daughter's dress suit case in the 
car, set it down, and get off before the train started, and was 
told that he would, to go ahead. This he did, and started to 
leave the train but was delayed in getting off because of the 
crowded condition of the car; that when he reached the plat- 
form it was crowded, and people still getting on with bundles; 
that he asked the brakeman not to start until he could get off; 
that he was delayed in his effort to get off; that when he at- 
tempted to alight the train was moving slowly, and he could 
have disembarked safely but for the interference of the brake- 
man who grabbed him and then let him go, unbalancing him, 
and preventing him from alighting safely. There was some 
conflict in evidence, .and in spite of the statement in the Wills 
case referred to, and in spite of the fact that the case had once 
before been tried, and reversed because on the first trial there 
was ho evidence that the company had notice that the dece- 
dent was merely assisting his daughter on the train; the Court 
of Appeals, after referring to the rule that negligence, whether 
contributory or otherwise, is a mixed question of law and fact, 
which i-f doubtful, or about which reasonably fair-minded men 
might differ, becomes a question for the jury, entered up a 
judgment for the defendant on a demurrer to the evidence and 
dismissed the case. The court stated that the defendant had 
been guilty of negligence, but held that its negligence had 
ceased to operate. That in other words regardless of the de- 
fendant's negligence it is negligence per se to step from a slow 
moving train, no matter what the jury, trial court or any one 
else might think reasonable under the circumstances. Justices 
Buchanan and Whittle dissented and maintained that whether 
there was negligence of the defendant or plaintiff was a ques- 
tion for the jury and not for the court. This decision has 
been severely criticised conspicuously in a note to its report 

-2 
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in the Virginia Law Register, vol. 16, No. 6, page 416, and 
editorially in same number, page 466, saying in part: 

"The majority opinion admits that negligence, whether con- 
tributory or otherwise is a mixed question of law and 
fact and that where the facts are doubtful or about which 
reasonably fair-minded men might differ, their determina- 
tion becomes a question for the jury. We agree heartily 
with the minority opinion that whether it was negligence 
for plaintiff's decedent to step down from the car steps on 
to the station platform in broad daylight when the train 
had just started was a question about which reasonably 
fair-minded men might diffiet and was therefore a ques- 
tion for the jury and not for the court. Who of us would 
not have done the same under the circumstances?" 

Can it be logically maintained that reasonably fair-minded 
men might not differ and might not reach a different conclusion 
from the majority opinion, where twelve men composing the 
jury, the trial court, two members of the Supreme Court, and 
the Editors of the Virginia Law Register hold opinions con- 
trary to the two justices concurring in the opinion of the ma- 
jority; 

Again the case of Adamson v. Norfolk, page 556 of the 
same volume. In this the plaintiff's decedent was riding at 
night in an electric car which had slipped its trolley and had 
become perfectly dark. While in this position another car ap- 
proached on the same track, from the rear, presenting indica- 
tions that the car on which decedent was was not observed by 
it, and that a collision was imminent. Because of which, some 
of the passengers became excited, and called out to jump, 
which he did, without apparently attempting to inform him- 
self of the exact conditions. He was immediately run over and 
killed by a car approaching at its usual speed on a parallel 
track. The record shows that as a fact a collision did take 
place between the car upon which decedent had been, and the 
one approaching it from the rear, and it was not controverted 
that the defendant had been negligent but recovery was denied 
under the doctrine expressed by the court in its instructions 
that if the jury believed plaintiff's intestate and defendant were 
both guilty of negligence, and that the negligence of both 
caused the death of plaintiff's intestate, then the verdict must 
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be for the defendant, though it might have been believed that 
the negligence of the defendant was greater than that of the 
plaintiff. 

These several cases selected at random from 111 Va. Re- 
ports are referred to not in the sense of individual criticism 
nor for the purpose of attempting to combat the particular re- 
sult, but as exponents or types, in line with almost countless 
others, of the now so called illogical rule wherein either one or 
the other to a transaction, where both are thoughtless, has to 
bear the entire legal loss, in nine times out of ten it being the 
plaintiff. One party is measured by human standards of frailty 
and weakness and the other is not. Analysis has often been 
attempted of this whole theory and sporatic effort made to 
break away from the same and to formulate something more 
exact. This design was exemplified in the case of Galena R. 
R. Co. v. Jacobs, 200 111. 78, which years ago first announced 
the doctrine of what is known as comparative negligence, a 
confusing pot pouree of language that did but little if anything 
to remedy the alleged injustice. In its efforts to create a dif- 
ferent rule the court in the case mentioned said, in part : 

"It will be seen from these cases that the question of liabil- 
ity does not depend absolutely on the absence of all neg- 
ligence on the part of the plaintiff, but upon the relative 
degree of care or want of care as manifested by both par- 
ties for all cases of negligence is at best relative, the 
absence of the highest possible degree of care showing the 
presence of some negligence slight as it may be. The true 
doctrine, therefore, is that in proportion to the negligence 
of the defendant should be measured the degree of care 
required of the plaintiff. This is to say, the more gross 
the negligence manifested by the defendant, the less de- 
gree of care will be required of the plaintiff to enable him 
to recover." 

It is this doctrine that our Court of Appeals refuses to fol- 
low, and is about as harsh in its operation as the present rule, 
for under it, if the plaintiff's negligence is slight, even though 
it may be contributory, the defendant must respond for the 
entire legal damages, undiminished by any amount for the 
plaintiff's share in bringing about the accident, and when the 
plaintiff's negligence is something more than slight, he in turn 
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must suffer the entire loss, without being able to collect from 
the defendant for his part of the transaction. It makes the 
defendant pay the entire legal damage if he is more to blame 
and causes the complainant to suffer the entire loss if he is 
more to blame. The states of Georgia, Kansas, and Tennessee 
have attempted to follow the doctrine of comparative negli- 
gence in more or less degree, Tennessee leaning to the rule 
known as mitigation of damages if the plaintiff's negligence is 
slight in comparison to the defendant's ; holding that the fail- 
ure on the part of the plaintiff to exercise more than ordinary 
care while not a defense of the action may be looked to in miti- 
gation of damages with a tendency to extend the same so as 
to include cases where the plaintiff's negligence is something 
more than a want of slight care. The doctrine of comparative 
negligence after having been severely excoriated by the courts 
of most of the States, ridiculed by text writers and others — 
Beach on Contributory Negligence calling it pernicious and pes- 
tiferous — was finally repudiated by the Court of the State 
which created it, in the Cicero case, 160 111. page 320. 

The modification of comparative negligence having been dis- 
credited, a tendency in favor of the doctrine of mitigation of 
damages has developed and received favorable expression as 
a rational measure of adjustment, and we may expect some 
further growth of this idea among the various states. Beach 
on Contributory Negligence says: 

"Much may be said in favor of the rule which counts the 
plaintiff's negligence in mitigation of the damage in those 
cases which frequently arise, wherein on the one hand a 
real injury has been suffered by the plaintiff by reason of 
the inequitable negligence of the defendant, and yet, where 
on the other hand, the plaintiff's conduct was such as to 
some extent' to contribute to the injury, yet in so small a 
degree as to impose upon him the entire loss, seems not 
to take a just account of the defendant's negligence. In 
those cases, which may be denominated hard cases, the 
Georgia and Tennessee rule in mitigation of damages 
without necessarily sacrificing the principal upon which 
the law as to contributory negligence rests, is a rule against 
which in respect to justice and humanity nothing can be 
said, where the severity of the general rule might refuse 
the plaintiff any remedy whatever; as the sheer injustice 
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of the Illinois doctrine would impose the whole liability. 
It is quite possible to conceive a case which makes the 
damages in proportion to the plaintiff's misconduct, but 
does not decline to impose this aj: all, would work sub- 
stantial justice between the parties." 

The National Congress, representing the most advanced 
thought, after protracted discussion, passed an act known as 
the Employers' Liability Act, approved June 11th, 1906, which 
related merely to the liability of common carriers, the text of 
which is in part as follows: 

Section 1. "Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in Congress 
assembled: That every common carrier engaged in trade 
or commerce in the District of Columbia, or in any Terri- 
tory of the United States, or between the several states, or 
between any Territory and another, or between any Terri- 
tory or Territories and any State or States, or the District 
of Columbia, or with foreign nations, or between the Dis- 
trict of Columbia and any State or States or foreign nations, 
shall be liable to its employees, or in case of his death, to 
his personal representative for the benefit of his widow and 
children if any, if none, then for his parents, if none, then 
for his next of kin dependent upon him, for all damages 
which may result from the negligence of its officers, agents, 
or employees, or by reason of any defect or insufficiency 
due to its negligence in its cars, engines, appliances, ma- 
chinery, track, roadbed, ways or works. 

Section 2. That in all actions hereafter brought against 
any common carriers to recover damages for personal in- 
juries to an employee, or where such injuries have resulted 
in his death, the fact that the employee may have been 
guilty of contributory negligence shall not bar a recovery 
where his contributory negligence was slight and that of 
the employer was gross in comparison, but the damages 
shall be diminished by the jury in proportion to the 
amount of negligence attributable to such employee. All 
questions of negligence and contributory negligence shall 
be for the jury. 

The constitutionality of the act was assailed in the case of 
Howard v. 111. Central R. R. Co., argued April 10, 1907, de- 
cided Jan. 6, 1908, reported 207 U. S. page 463, and after ex- 
haustive argument during the progress of which, the At- 
torney General and other distinguished counsel filed briefs as 
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amicus curiae, was held to be in conflict with the constitution 
and invalid, because it dealt With all the concerns of the indi- 
vidual or corporation to which it relates, if they engage as 
common carriers in trade or commerce between the States and 
did not confine itself to the interstate commerce business which 
may be done by such persons. Following this decision Con- 
gress passed another Liability Act to meet the objection in the 
Howard case, which greatly enlarged the scope of the former, 
which was approved April 22, 1908, the text of which is in 
part as follows: 

Section 1. "Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in Congress 
assembled, That every common carrier by railroad while 
engaging in commerce between any of the several States 
and Territories, or between any of the States and Terri- 
tories, or between the District of Columbia and any of 
the States and Territories, or between the District of Co- 
lumbia or any of the States or Territories and any foreign 
nation or nations, shall be liable in damages to any person 
suffering injury while he is employed by such carrier in 
such commerce, or in case of the death of such employee, 
to his or her personal representative, for the benefit of the 
surviving widow or husband and children of such em- 
ployee; and if none, then of such employee's parents; and 
if none, then of the next of kin dependent upon such em- 
ployee; for such injury or death resulting in whole or in 
part from the negligence of any of the officers, agents, or 
employees of such carrier, or by reason of any defect or 
insufficiency, due to its negligence, in its cars, engines, ap- 
pliances, machinery, track, roddbed, works, boats, wharves, 
or other equipment. 

Section 2. That every common carrier by railroad in 
the Territories, the District of Columbia, the Panama Ca- 
nal Zone, or other possessions of the United States shall 
be liable in damages to any person suffering injury while 
he is employed by such carrier in any of said jurisdictions, 
or, in case of the death of such employee, to his or her 
personal representative, for the benefit of the surviving 
widow or husband and children of such employee; and if 
none, then of such employee's parents; and if none, then 
of the next of kin dependent upon such employee, for such 
injury or death resulting in whole or in part from the neg- 
ligence of any of the officers, agents, or employees of such 
carrier, or by reason of any defect or insufficiency, due to 
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its negligence, in its cars, engines, appliances, machinery, 
tracks, roadbed, works, boats, wharves or other equipment. 

Section 3. That in all actions hereafter brought against 
any such common carrier by railroad under or by virtue 
of any of the provisions of this Act to recover damages 
for personal injuries to an employee, or where such in- 
juries have resulted in his death, the fact that the em- 
ployee may have been guilty of contributory negligence 
shall not bar a recovery, but the damages shall be dimin- 
ished by the jury in proportion to the amount of negli- 
gence attributable to such employee: Provided, That no 
such employee who may be injured or killed shall be held 
to have been guilty of contributory negligence in any case 
where the violation by such common carrier of any stat- 
ute enacted for the safety of employees contributed to the 
injury or death of such employee. 

Section 4. That in any action brought against any com- 
mon carrier under or by virtue of any of the provisions 
of this Act to recover damages for injuries to, or the 
death of, any of its employees, such employee shall not 
be held to have assumed the risks of his employment in 
any case where the violation by such common carrier of 
any statute enacted for the safety of employees contrib- 
uted to the injury or death of such employee. 

The said Act of April 22, 1908, is supposed to express the 
best and most enlightened thought on the subject. In its re- 
lation to contributory negligence its language is plain and di- 
rect. It is contrary to comparative negligence, it destroys con- 
tributory negligence as a bar, and takes the lead in proclaiming 
the clear-cut and decisive doctrine of mitigation of damages 
for the court's construction and regulation, and the approval 
or disapproval of the American people. 

Mr. Stirling, in speaking to the bill and the discussion of the 
same before the house of Congress said in part as follows : 

"Mr. Speaker, 'the bill under consideration is what is known 
as the employer's liability bill. It relates to common car- 
riers by railroads engaged in interstate commerce, com- 
merce with foreign nations, in the District of Columbia, 
the Territories, the Canal Zone, and other possessions of 
the United States. The first two sections of the bill abolish 
the doctrine of fellow-servant in this line of commerce. 
Section 3 is a modification of the common-law doctrine of 
contributory negligence. It provides that contributory 
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negligence shall not bar a recovery, but it further provides 
that the responsibility of the negligence of the employer 
and the employee shall rest upon each. It requires the 
jury to reduce the damages in proportion to the negligence 
committed by the injured employee. The proviso in § 3 
and § 4 provides that contributory negligence and assump- 
tion of risk shall not be charged to the employee where he 
is injured by reason of the violation of any statute by the 
employer that has been enacted for the safety of employ- 
ees. That is to say where a violation of any such statute 
contributes to the injury, then contributory negligence or 
assumption of risk cannot be pleaded as a defense to the 
recovery of damages." 

Mr. Henry, of Texas, also speaking to the bill, said in part 
as follows: 

"Let me submit in brief language the provisions of this 
measure, in order that we may thoroughly understand it. 
At common law there was no right of recovery for dam- 
ages for death resulting from negligence; by this Act we 
authorize recovery for injury or death. At common law 
there could be no recovery against the employer for the 
neglect of fellow-servants engaged in common employ- 
ment; by this Act we abrogate that ancient doctrine and 
permit recovery for the negligence of the officers, agents, 
or employees, although the one guilty of negligence is a 
fellow-servant of the one injured or killed. At common 
law the one who had contributed by his own negligence 
to his injury could not recover, and also for the negligence 
of another which had been the concurring cause; by this 
law we authorize a recovery in such cases and only de- 
mand that the damages shall be diminished by the jury in 
proportion to the amount of negligence attributable to such 
employee. Furthermore if the damage is attributable to 
the violation of the statute by the employer, contributory 
negligence can not be imputed to the employee. At com- 
mon law the employer could bind the employee by contract 
to renounce his right to damage in cases of injury in the 
course of employment; we here abrogate that rule of the 
common law. This statute forbids such contract. We 
abolish the common-law doctrine of fellow-servant, a doc- 
trine long ago discontinued by many states. Hence we 
have changed four rules of the common law. These 
changes are in obedience to the demands of humanity, 
justice, and the sacred rights of millions of American 
citizens engaged in hazardous employments." 
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The majority report of the committee on the Judiciary who 
offered the said bill; in referring to § 3 of same, spoke as fol- 
lows: 

"Section 3 is a modification of the common-law rule of con- 
tributory negligence. It does not abolish the law. Under 
its provisions contributory negligence still bars a recovery 
for personal injury so far as. the injury is due to the con- 
tributory negligence of the employee, but entitles the 
employee to recover for the injury so far as it is due to 
the negligence of the employer. It differs from the Act 
passed by Congress in June, 1906, on this point, in this: 
That law provided that contributory negligence did not 
bar a recovery if the negligence of the employee was 
slight and that of the employer was gross in comparison. 
That law modified the common law rule of contributory 
negligence and also contained a modification of the doc- 
trine of comparative negligence. We are unable to see 
any justification whatever in the doctrine of comparative 
negligence anywhere. It is the only rule, of negligence 
that permits an employee to recover damages for injury 
to which his own personal negligence contributed. Com- 
parative negligence is absolutely wrong in principle, for 
the reason that it permits the employee to recover full 
damages for injury, even though his own negligence con- 
tributed to it. It is true, as the law states it, he can only 
recover damages when his contributory negligence is slight 
and that of the employer is gross in comparison. But that 
rule does not undertake to diminish the verdict in propor- 
tion to the negligence of the employee. This may be said 
in behalf of the doctrine of contributory negligence in its 
common-law purity, and it is the only reason, so far as we 
know, that has ever been assigned for its existence: It 
tends to make the employee exercise a higher degree of 
care for his own safety. 

"If that is a good reason for the existence of that rule, 
then we believe that § 3 of this bill is a very great improve- 
ment on that doctrine, for the reason that it imposes the 
burden of the employer's negligence on the employer, and 
he will thus be induced to exercise higher care in the se- 
lection of his employees, and in other ways, for the safety 
of persons in his employment. If the law imposes on the 
employee the burden of his own negligence, that is cer- 
tainly sufficient, and that is what this section seeks to do, 
and it also seeks to impose upon the employer the burden 
of his negligence. It provides that contributory negli- 
gence shall not bar a recovery for injury due to the negli- 
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gence of the employer. It provides that the jury shall 
diminish the damages suffered by the injured employee in 
proportion to the amount of negligence attributable to 
such employee. 

"It is urged by some that such a provision is impractica- 
ble of administration and that juries will not divide the 
damages in accordance with the negligence committed by 
each. The same objection can be urged against the pro- 
vision of the bill passed by Congress in 1906, which pro- 
vided that only slight negligence should not bar a recovery 
but that the jury should diminish damages in proportion 
to such slight negligence. Under that provision the jury 
would have the same difficulty, if any, in apportioning the 
damages according to the negligence of each party. We 
submit further that this section of the bill is free from 
the very unjust principle contained in the doctrine of com- 
parative negligence Which allowed the employee to recover 
full damages for injury to which his own negligence con- 
tributed in some degree. It is not a just criticism of a 
law, conceding the righteousness of its principles, to say 
that it is impracticable of administration. We submit that 
the principle in this section is ideal justice, against which 
no fair argument can be made. It is better that legisla- 
tures pass just and fair laws even though they may be 
difficult of administration by the courts, rather than to 
pass unjust and unfair laws because they may be more 
easily administered by the courts. Courts ought not to 
be compelled to administer the common-law doctrine of 
contributory negligence, which puts upon the employee the 
whole burden of negligence, even though his negligence 
was slight and that of the employer was gross. That law 
might to some extent induce higher care on the part of the 
employee, but in the same degree, and for the same rea- 
son, it induces the employer to have less regard and less 
care for the safety of his employees. 

"It is urged that juries under this law will wholly ignore 
the negligence committed by the employee and charge all 
the injury to the negligence of the employer. We do not 
believe that this will be the result of the administration of 
this section. We believe it will appeal to juries as emi- 
nently just and they will undertake to enforce it literally 
to the best of their skill. If juries under the common-law 
rule of contributory negligence have been disposed to as- 
sess damages in spite of the fact that the plaintiff contrib- 
uted to the injury by his own negligence, it may be said 
that the jury recognizes the injustice of the law and un- 
dertakes to correct it by what they consider a just and 
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righteous verdict. There is nothing in this law that will 
induce such a sentiment in the minds of the jury, but it 
will appeal to them as the true principle, and, in our judg- 
ment, they will seek to apply it fairly in the courts. 

"Shearman and Redfield on the Law of Negligence, fifth 
edition, page 158, in speaking of this rule, say: 

" 'This is substantially an adoption of the admiralty 
rule which is certainly nearer ideal justice, if juries could 
be trusted to act upon it.' 

"The United States had adhered much closer to the 
common-law doctrine of contributory negligence than the 
leading countries of Europe. The laws of England, Ger- 
many and Italy go much further to discharge the em- 
ployee from the responsibility of his own act than does 
the doctrine of comparative negligence. 

"The laws of France, Switzerland and Russia are in 
practical accord with the provisions of section 3 of this 
bill. 

"The rule provided for in this section is recognized to 
some extent in this country. Maryland and some of the 
other states have passed statutes seeking to divide the re- 
sponsibility where both parties are guilty of negligence. 

"The provisions of this section are certainly just. What 
can be more fair than that each party shall suffer the con- 
sequences of his own carelessness? It certainly appeals 
more strongly to the fair mind than the proposition that 
the employee shall have no redress whatever, even though 
his injury is due mainly to the negligence of another. As 
a consequence of this legislation, we believe there will be 
fewer accidents. By the responsibility imposed, both par- 
ties will be induced to the exercise of greater diligence, and 
as a result the public will travel and property will be trans- 
ported in greater safety." 

The conclusion of those writing the majority report is en- 
titled to the greatest weight, and if the creation of this law is 
necessary to the material welfare of the employees of common 
carriers engaged in interstate commerce, why not equally so as 
to those employees in intrastate commerce, and other employ- 
ees engaged in hazardous occupations. The practical operation 
of the act has not yet been disclosed by any decisions of the 
United States Supreme Court. Two cases are reported in the 
federal reports, but they do not touch on the allowance of dam- 
ages where there has been contributory negligence and an ex- 
amination of the statutes of a part of various states seems to 
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indicate that the federal act is the initial legislation on this sub- 
ject in its general entirety. The reference in the majority re- 
port to a criticism on the part of some that juries would run 
wild in their ascertainment of damages and would not divide 
the same in accordance with the negligence committed, by each, 
excited some curiosity on the part of the writer of this paper 
to ascertain if this apprehension was well founded. 

The Tennessee statutes confined to collision cases gave free 
reign to the jury in the following language: "Every railroad 
shall keep the engineer, fireman, or some other person upon the 
locomotive always on the lookout ahead, and when any per- 
son, animal or other obstruction appears upon the road, the 
whistle shall be sounded, the brakes put down, and every pos- 
sible means employed to stop the train and prevent an accident. 
Every railroad company that fails to observe these precautions 
or causes them not to be observed, shall be responsible for all 
damages resulting from any accident or collision that may oc- 
cur." The usual court's instruction given in cases tried under 
this statute was that plaintiff's negligence would not defeat a 
recovery if they found the statute had been violated, but that 
in case of the plaintiff's negligence, the same could be consid- 
ered in mitigation oi damages and if he had been grossly negli- 
gent they could reduce the damages even to the point of nomi- 
nal damages, and the court in commenting on this instruction, 
said: "This gives the jury a wide range of discrimination and 
they are left to fix the damages according to their estimates of 
the relative negligence of the parties where both are negligent." 
An investigation of a considerable number of death cases caused 
by collision and tried under said statute where both parties were 
negligent, disclosed verdicts of $300, $750, $1,000, $1,500, and 
on up, and were evidently ascertained by the jury with a full 
appreciation of the meaning of the court's direction to mitigate 
the damages and a desire in good faith to faithfully carry out 
the same. 

In concluding this paper it may be. said that it is impossible 
to enter into a discussion of this subject in all its phases and 
differentiations within a brief compass. The practical operation 
of the Act of April 22, 1906, will doubtless be closely followed 
by the profession and others interested. Our commonwealth 
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has indicated some dissatisfaction with the rigour of the com- 
mon-law rule and by the recent constitution has qualified the 
same in certain particulars. The field is yet a large one, and 
the opportunity abundant, for some legal genius to, penetrate 
deeply into this whole condition and to formulate data and 
views that will be of real value to the profession. Many a toil- 
ing and deserving barrister has had a legal night-mare and a fi- 
nancial swoon after running a foul of contributory negligence. 
Some day, when dreams come true, we may be able to escort 
our client into court and unabashed to concede him guilty of 
contributory negligence and then to escort him out again, bring- 
ing with us a pleasing reminder of the occasion, collected from 
the defendant in mitigation of damages. 



